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NEW JERSEY HOUSING AND MORTGAGE FINACE
AGENCY ' -

New Jersey Housing and Mortgage Finance Agency
Ruleg - o f

Adopted Amendments: N.J.A.C. 5:80-1.3, 2616, and
33.2 : .

Proposed: 6,2019 at 5SINJR.527(). = [

Adopted: Augst 30, 2019, by the New Jersey Housingfand -
Mortgage Fnance Agency, Charies A. Richman, Jxecutive .
Director. J

Filed: August 3032019, as R.2019 d.104, without ghiange.

Authority: N.JJS A 55:14K-3.g. o

Effective Date: Ociber 7,2019.

Expiration Date: Sepfember 14, 2024.

Summary of Public Opmment and Agency Refponses:

The Agency received\pne comment from Jeafl Public as follows:

1. COMMENT: The dprmenter states thaf “[the] proposal needs to
inclade riore informaftjio\ on how io help ayfistic kids who have grown
up who need housing, [T]h¥r parents cannof take care of them anymore
and have exhaus[tled all theiNmoney on thofe kids and when they pass 21
or so they will need housing i\ some casegf’

2. COMMENT: The commé\ter farthef states that “we need 1o provide
for those kids injured by vaccifds.” | )

3. COMMENT: The commenterfalso states that she “think]s]
[Almerican citizens deserve the \pnlyf help that is given. think llegal

immigrants should be deported and\gbt get any housing from [A]merican’

citizens taxpayersjsic]. [Wle need tj\take care of our owr, not these who
snesk into this country illegalfy\ [Nlo homsing help for illegal
mmigrants,”

RESPONSE TO COMMENTS 1, 2 AND 3: The comments do not
relate o any proposed amendmfnt included in the notice of proposal; the
comments, therefore, are beyofid the scopk of this rulemaking.

Federgf Standards Sthtement
The adopted amendmentf do not contain agy standards or requirements
that exceed the standards ¢r requirements imppsed by applicable Federal
law. - . ‘

Full text of the adopfion follows:

SUBCHAPTER 1. HENERAL PROVISIONS

5:80-13  General/definitions
The following Words and torms, when used in thid chapter, shall have
the following megnings, unless the context clearly indigates otherwise.

““‘Special nefds project” means a project serving speciai neéds
populations yhder the developmental disability hovAing programs,

transitional hfusing revolving loan programs, shelter plus dare programs,

HIV/AIDS programs, and similar special needs housing Nrograms, the
primary pyfpose ‘of which is to provide certain types of hjmes and/or
communijy-based supportive services fo individuals and familgs who are
in need of such homes and/or services. Supportive services ranjg across a
wide cofitimuum of care and will vary from person to person depdpding on

their pfriicular physical, psychosocial, and/or mental Iimitations, ynd may

vary Jbr one person over time, Examples of targeted populations fhat fall
witlyfn a special needs project are: ‘
9. (No change.)
0. Orphans, children placed in resource family care, children whdare
ards of the Division of Child Protection and Permanency (CP&P), dod
ildren for whom CP&P has care and custody.

{CITE 51 N.LR. 1500)

" “Indiyfduals with special needs” means:’
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UBCHAPTER 26. HOUSING AFFORDABILITY CONTROLS /

unless a validhgontract for sale or lease has been execu
petiod. In this\gvent, certifications shall be valid ul such fime as the
contract for sale\yr Jease is ruled invalid and no ocghpancy bas occurred.
Certifications maX be rencwed in writing at thefrequest of a certified
household for an aliditional period of 180 dayfat the discrefion of the
administrative agent. /

1.4, (No change.) ¥ { : ‘

5. Income doss not Nclude benefits, fayments, rebates, or credits
received under any of the Nllowing: Fegfral or State low-income energy
assistance programs, food sihpups, paypfients received for children placed
in tesource family care, relochfion agfistance benefits, mcome of live-in
atiendants, scholarships, studwptfioans, personal property such as
autotnobiles, lump-sum addition){to assets such as inheritances, lotlery
winnings, gifts, insurance settlyfindyss, and part-time income of persons
enzolied as full-time students fncom®, however, does include interest and
other eamnings from the ipfestment N any of the foregoing benefits,
payments, rebates, or credils: - . ‘ :

e~ Mo change.}

SUBCHAPTER 33. £OW INCOME HOUSNG TAX CREDIT
: Y QUALIFIED ALLOCATION PLAN
5:80-332 Deffhitions '

The followphg words and terms, as used in this Sybchapter, shall have
the following me:_inings, unless the context clearly ind cates otherwise.

1.-3/(Nochange) ‘
A outh aging out of resource family care;
-12. (No change.)

(b)

'NEW JERSEY HOUSING AND MORTGAGE FINANCE

AGENCY

Low Ihcome Housing Tax Credit Qualified Allocation
" Plan : ‘

Adopted Amendments; N.J.A.C. 5:80-33.9 and 33.12

Proposed: May 6, 2019, at 51 N.LR. 528(a).

Adopted: September 6, 2019, by the New Jersey Housing and
Mortgage Finance Apgeney, Charles A. Richman, Executive
Director. : - '

Filed: September 9, 2019, as R.2019 d.106, without change.

" Authority: N.J.S.A. 55:14K-5.g and 26 US.C. §42.

Effective Date: October 7, 2019. -
Expiration Date: September 14, 2024,

Summary of Public Comments and Agency Responses:

Anne Hamln, New Jersey Housing and Mortgage Finance Agency
CNIEMFA” or “Agency”) Director of Tax Credit Services, conducted a
public hearing in the boardroom of NJHMFA at 637 South Clinton

" Avenue, Trenton, New Jersey at 10:00 A M. on Wednesday, June 5, 2019,

at which time and place no persons appeared to testify. Subsequent to the
hearing, the hearing officer recommended that no changes be made to the
rulemaking based on the hearing; the hearing officer’s recommendations
were acceptod by the Agency. Copies of the transcript of the public
hearing are available at the following address: New Jersey Housing and
Mortgage Finance Agency, Division of Tax Credit Services, At
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Johanna Pefia, 637 South Clinton Avenue, PO Box 18550, Trenton, Ne
Jersey 08650-2085. ) .
The Agency received comments from the following persons:
1. Barbara K. Schoor, Vice President, Community Investment
Strategies, Inc., Lawrenceville, New Jersey; and :
2. Carol Amnn Short, Esq., Chief Executive Officer, New Jersey
Builders Association, Robbinsville, New Jersey. -

A summary of the comments received and the Agency responses
follows (commenters are identified in parentheses by the numbers
appearing before their naraes above): :

1, COMMENT: The proposed amendments violate the New Jerscy Fair
Housing Act (FHA), N.1.8.A. 52:27D-301 et seq., and exceed the scope
of the Agency’s. rulemaking authority, The first sentence of the A500
Iegislation (codified-in the FFA at N.18.A. 52:27D-321.1) provides that
the Agency “shall” not abbreviate the foll extent of low income housing
tax credits permitted to be allocated under Federal law. (1 and 2)

RESPONSE: The proposed amendments do not in any way
“abbreviate” the limited amowmnt of tax credits to be allocated; the Agency
will, as it has always done, continue (o allocate the full amownt of credits
available. Rather, the amendments implement- the standards for the
Agency to determine an applicant’s éligibility for those tax credits. Those
standards were designed not only to meet the statutory requirements of
NISA 32:27D-321.1, but also Section 42(m){2)(a) of the Internal
Revenne Code, which requires that the Agency allocate only the fax
credits needed for financial feasibility. The propoesed amendments should
not be misinterpreted as a limitation on, or a way to unduly curtail, tax
credits, but instead as a means to efficiently and responsibly allocate
Federal tax credits only to projects that demonstrate a financial need.

. 2. COMMENT: The Agency’s Developer Bulletin 2018-3:
Inclusionary Policy dated QOctober 23, 2018 (Inclusionary Policy Bulletin)
and the proposed amendments violate the second sentence of N.IS.A.
52:27D-321.1. The Inclusionary Policy Bulletin quotes that portion of the

AS00 legislation codified at N.J.S.A. 52:27D-321.1, then states that in

order for an apphicant to “conclusively demonstrate” a need for Low
Income Housing Tax Credits (LIHTC), an “initial presumption” will be
made that the municipally approved inclusionary zoning alone creates a
realistic opportumity for construction of the affordeble umits in a
development. . ‘

The Inclusionary Policy Bulletin and proposed regulatjons exceed the
statuiory authority since the AS500 legislation .does not establish any
premise or presumption that must be disproved. Rather, A300 provides
that an inclusionary development that is part of a Housing Element and
Fair Share Plan (HEFSF) and zoned as such “shall be permitted to receive
allocations of low income tax credits,” which negates the apphication of
the proposed “initial presumption.” Instead, the opposite presumption
would hold true because N.J.8.A. 52:27D-321.1 starts with the premise
that an mclusionaty development (“including, but not limited to, a
development that has received a density bonus”) shall be permitted to
receive allocations of low-income tax credits. (1) . .

RESPONSE: The comment addresses only part of the second sentence
of N.1L.S.A. 52:27D-321.1 and, as arésult, misconstrues the statiie and the
proposed amendments.© Pursuant - to  N.JS.A, 52:27D-3211, a
development inclnded in a Council on Affordable Housing (“COAH-" or
“Copncil-™) or court-approved fair share plan “shall be permitted to
teceive allocations of low income tax credits, provided that the applicant
can conclusively demonstrate that the market rate residential or
commercial units are vnable fo internally subsidize the affordable units,
and the affordable units ate developed contemporancously with the
commercial or market rate residential units,” The statute places the burden
on the applicant to “conclusively demanstrate” that the internal subsidy is
insufficient. The Agency, therefore, proposed these amendments fo set
forth the criteria and the means by which an applicant can comply with
the statulory requirement to “conclusively demonstrate” an insufficiency,
50 that all applicants know the stendards the Agency uses 10 evaluate
%pp!icaﬁons. The proposed amendments codify the Inclusionary Policy

alletin,

Additionally, the Agency notes that a fair share plan can only be
approved if the plan makes “the achievement of the municipality’s fair
share of low and moderate income housing realistically possible[.]”
N.JS.A. 52:27D-314.b, Where the court or the Council has approved a
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plan involving an inclusionary zoning component, the court or Council
has determined under N.J.8. A 52:27D-314.b that the inclusionary zoning
in the plan provides a realistic opportunity for the provision of affordable
housing through that mechanism. Thus, it is entircly consistent with the
THA for the Agency to make an initial presumption that the inclusionary
zoning in an approved fair share plan provides a realistic opportunity for
the provision of the affordable umits withowt the need for finther
subsidization. .- . .

3. COMMENT: The zoning of an inclusionary project is not a valid
indicator of whether the zoning is able to intemally subsidize the
affordable portion of the development A nmmicipality that has an
approved fair share plan is required.to proceed to zone for inclusionary
developmert in accordance with the HEFSP. Jt is an invalid assumption
on the Agency’s part that when a municipality applies a set-aside that it
petforms, or is even capable-of performing, a feasibility analysis, At times,
the-2zoning occurs prior to the involvement of a developer and/er before
the design of the development. (1) :

RESPONSE; Consistent with the FHA, the Agency has reasonably
presumed that the approved inclusionary zoning provides sufficient
incentive, or cconomic benefit, for a developer to undertake a
development because there has been a finding, either by the Council or
court, that the fair share plan provides the requisite realistic opportunity
for provision of the affordable housing, The bottom line is that the statute
places the busden on the applicant to demonswate that the market rate
residential or commercial units cannot internally subsidize the affordable
units, The proposed amendments set forth three means to demonstrate that
the presmnption is not applicable to a specific case. .

. 4, COMMENT: The Inclusionary Policy Builetin does not account for

or acknowledge well-established presumptive densities and elimination of
cost-burdensome reguirements for inclusionary development. In 2008, the
Legislature expressly recognized the need for a mumicipality to provide
incentives to residential developers for the construction of affordable
housing by enacting N.J.S.A. 52:27D-311, which requires a municipality
1o utilize any technique or combination of techniqaes to provide a realistic
opportunity for the provision of its fair share of affordable housing.
Section 311" requires the comsideration of mechanisms that can be
employed by municipatities to ensure the feasibility and viability of an
inclusionary development, including mcreased densitics, as well as the
utilization of funds obtained from any State or Federal subsidy toward the
constuction (as provided it NLJ.S.A. 52:27D-32L.1). (1)

RESPONSE: While the comment addresses the Inclusionary Policy
Bulletin, the Agency assumes the commenter meant o address those
portions of the proposed amendments that would codify the Bulletin,

- In preparing its housing element, a municipality must evaluate the
criteria set forth in N.I.S.A. 52:27D-311. And, as the commentsr notes,
NISA: 5227D-311h requires a municipality, when utilizing
inclusionary zoning as a compliance method, to provide “incentives to the
developer, which shall include increased densities and reduced costs].|”
Thus, the municipality in fashioning its fair share plan st provide
appropriate incentives and reduced costs. The coumt or Comncil is
statutorily directed to approve a plan only upon a finding that the housing
clement and fair share plan provide a realistic opportunity for the
provision of the municipality’s foir share obligation, which includes
consideration of the combination of all techniques, including incrensed

 densities and elimination of vnnecessary cost-generating features. Given

the statutory directive to both the municipality and the approving entity,

"it is entirely reasonable for the. Agency to presume that the Council or a

coutt has followed the statutory directive of N.J.8.A. 52:27D-314 and has
approved the plan upon a finding that it provides the requisite realistic
opportunity. )

5. COMMENT: A project approval or inglusion in a’ settlement
sgreement may require, among other things, significant off-site
improvements, contributions,  dedication of  additional lands to the
municipality, land for recreation, and on-site or off-site recreational
amenities, all adding 1o the cost burden and affecting the internal rate of
return. An evaluation of density alone cannot measure frue economic
return or the cost of the affordable housing components. Moreover, the
additional economic costs are costs that are alfocated to the homebuysr as
reflected in the cost of the housing or the land seller as reflected in the
acquisition price, both having detrimental effects on the housing market,

(CITE 51 N.J.R, 1501)
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Yand values, and general affordability across all income cohorts, not Just
the low- and moderate-income sector. (1) - : '
RESPONSE: As stated in the Response to Comments 3 and 4, it is
reasonable for the Agency to preseme that the Council or court has
discharged its statutory responsibility to approve a municipal fair share
plan cnly upon -a finding that the fair share plan provides a realistic
opportanity for the provision of the mumicipality’s fair share obligation.
Pursuant to N.L.S.A. 52:27D-314b, this includes a finding that “[tlhe
combination of the elimination of wnnecessary housing cost-generating
features from the municipal land use ordinances and regulations, and the
affirmative measures in the housing element and implementation plan
make fhic achievement of the municipality’s fair share of low and
moderate income  housing realistically possible[]” A settlement
agreement or project approval is part.of an approved plan and the Agency
is Teasonable in making the presumption set forth in the proposed
amendments. Nevertheless, uiider the amendments, plan approval is not
the sole criterion; the amendments provide threc means by which an
applicant can demonstrate that the market rate unils are wnable to

internally subsidize the affordable units sa as o warrant the award of tax

credits despite the plan approval. .
6. COMMENT: The Fconomic Impact statement in the notice of

proposal indicates that the Agency does not anticipate a fiscal impactto

the State. This is false as the statement only assesses the impact to the
allocation of tax credits and does not assess or comment upon the fiscal
impact that allocating or withholding fous-percent tax credits (not a fixed
annual amouns) would have on the State. Specifically, additional credits
flowing inte inchusionary developments could incentivize development
farther, create economic development, reduce development costs, reduce
market pricing -of homes making them more affordable to all income
strata, and support land values. Altematively, withholding the allocation
of four-percent credits to inclusionary projects {which demonstrate the
need as intended by the statute) would thwart all residential and
potentiatly commercial development in the State and, in addition, would
increase market prices of homes and decrease land vatues substantially.
The decrease in land value has far-reaching impacts and could drive the
economy away from residential development while the demand for
housing remains high, (1 and 2) :

RESPONSE: First, the Agency disputes the proposition that tax credity
would be withheld from a project that demonstrates a need. The
inclusionary policy outlines a pathway to the receipt of an award of tax
credits, Second, the Agency does not agree that these negative outcomes
will result from implementation of the inclusionary policy: Since 2008,
the Apency has denied tax credits to two inclasionary projects that could
not conclusively demonstrate the need for tax oredits and it did not appear
to disoourage affordable or inclusionary developmient. In both cases, the
market rate developer agreed to provide affordable housing without the

need for tax credits and could not demonstrate a change in ciroumstances

that evidenced a need for additional sources. Finally, the Agency notes
that itis not the purpose of the tax credit program to reduce market pricing
of hiomes or to make market rate- honsing more affordable; rather, it is to
help finance affordable rental housing for low incoine households.

7. COMMENT: The Agency should retain the regulatory flexibility
permitted under a policy (though not one which exceeds the statuiory
authority) and not codify a process and procedure that has been in effect
for more than a decade. The process, until the recent policy issuance, was
not transparent, but it did not sysiemically biurden or reduce the ability for
inclusionary projects o obtain tax credits. “A regulatory regime that relies
on developers. to incur the uncompensated expense of providing
affordable housing is unlikely to ... make it reafistically probable that the
statewide need for affordable housing cam be met.” (citing In re Adoption
of NJAC. 5:96 ond 5:97, 416 N.J Super. 462, 485 (App. Div. 2010)
(quoting I re Adoption of NJA.C. 5:94 & 5:95, 390 N.J. Super. 1, 73-74

" (App. Div. 2007))). The Agency should provide information as to the

muinber and “thresholds” that have been met for mclusionary projects that
have previonsly received an award of tax credits. Since the statute has not
changed, there is no reason the Agency should create a rule that curtails
the allocation of credits to inclusionary projects or cregte presumptions
beyond those which have previously been applied. (1)

RESPONSE: Substantively, the proposed amendments set forth criteria
for the award of low-income tax credits that will apply to all applicants

(CITE 51 N.J.R. 1502)
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and -codify the existing process set forth in the Inclusionary Policy
Bulletin, It is, therefore, appropriate 1o adopt the proposed amendments,
so that all applicants will know the standards the Agency will apply in
evaluating applications, The commenter appears fo favor a- less
transparent progess. ) : ’

Contrary to the comment, the amendments do not curtail the allocation
of tax credits nor do they create a new presumpiion. Likewise, they do not
impose an improper uricompensated expense on a developer; the costs
assaciated with this process have not materially changed since the
inception of the inclusionary policy and will likely be passed through asa
development cost. The proposed ‘amendments simply implement the

 statutory requirement regarding an applicant’s burden to “conclusively

demonstrate” that low-income tax credits are needed for an approved
inclusionary development, The project-specific information the
commenter seeks is not relevant to and is beyond the scope of the

. proposed amendments.

8. COMMENT: There is a concern that the proposed amendments
camtiot be applied evenly or comsistently. Many affordable projects
actally receive benefits from market rate projects through contributions
of municipal Affordable Housing Trust Funds. It is not clear how the
Agency can make the distinction that a project that receives Affordable
Housing Trust Funds generated by a residential or non-residential
development fec is different ‘than units built within an inclusionary
development. In one, there is a contribution in lieu of building units; in
the other, tmits are built. Why then would units actually built be penalized
from receiving subsidy and the units built with contributed funds be
eligible for not onfy four-percent, but also nine-percent tax credits? (1)

RESPONSE: There it a clear distinction between inclusionary
developments and projects that receive municipal Affordable Housing
Trust Funds. Contributions to the mumicipal Affordable Housing Trast
Fund are not always associgted with an affordable housing obligation and
the receipt of those funds by an affordable housing project would not
necessarily establish an inclusionary tie or contingent relationship to
another development. Municipalities are responsible for the collection and
distribution of those fimds; those funciions are outside the scope of this
rulemaking and exceed the authority and oversight of the Agency.
Howsver, where there is clear evidence that a coniribution 1o ‘the
Affordable Housing Trust Fund was made in lieu of an inclusionary
obligation, the Agency will evatuate the delia between the contribution
and the cost to build in the project’s need for tax credits.

9. COMMENT: As defined by COAH regulations, any project with
affordable housing is.an inclusionary project, even those that are 100-
percent affordable. It is the commenter’s understanding, sapported by the
information submission requirements in the notice of proposal, that
redevelopment projects are being reviewed as inclusionary. There are
many cicumsiances where a rodeveloper- is unrelated to other
redevelopers of parcels in a redevelopmient plan, but would be considered
inclusionary. In those cases, there is no Teason to assume a connection of
require information that is not publicly obtainable. It is commeonplace to

.have a désignated master redeveloper and then patcels developed by a host

of developers whose sconomics are not related to or cohtingent upon gach
other. The assumption that redevelopment creates an inclusionary
condition by its pature is not fact. {1 and 2)

RESPONSE: The proposed amendments do not specify that projects
with a master redeveloper are automatically assumed to be inclusionary;
the policy broadly covers all projects applying for tax credits. The Agency
is aware that redevelopment projects can have multiple types of land uses
and, therefore, may have multiple developers, but contends that affordable
housing developers should perform the due diligence necessaty to fally
ndersinnd how their portion fits in the total redevelopment plan,
including financial linkages, if any, to other parts of the -overail
development. )

Where a redevelopment plan duly adopted pursuant to N.J.S.A.
40A:12A-1 et seq,, serves as zoning that is designed to croate a realistic
opportunity for the constuction-of affordable housing, afl sites in the
redevelopment plan will be reviewed to determine whether fhere is a
relationship or contingent cannection between projests or separato phases
of redevelopment, : s

10. COMMENT: The notice of proposal states that typically, the
Agency receives applications for low-income housing tax credits
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(LIHTC) from approximately two intlusionaty projects, containing a total
of approximately 150 rental units, per year, Based wpon the nearly 300
recent settlement cases, which practically all include inclusionary zoning,
this number should be expected to significantly increase until 20235, The
development community hias only just begun the focus on financial
feasibility, contractual negotiations, and the assessment of inclusionary
prajects as it transitions from settlement to development stages. Tt has
been mostly landownetrs seeking conclusion to seitlements with no or
limited real input from housing providers. ) :

Other sitnations could arise that unknowingly or wnintendedly cause a
project to be deemed inclusionary. These could include, but arenot limited
to, the means, methods, and fimding of the acquisition of land by a
municipality that is ultimately used for affordable honsing and the use of
municipal Affordable Housing Trist Funds, which are derived from
confributions, payments in lieu of construction, or Development Fees
{residential or non-residential). (1)

RESPONSE: The Agency agrees that it is kely, given the number of
court settlements and the increasing prevalence of inclusionary zoning
ordinances, that applications from inclusionary projects will increase.
This underscores why it is important to adopt the proposed amendments,
which advise all interested applicants of the criteria for securing low-
mcome tax credits and further serve to cause projects #o be scrutinized to
ensure that scarce tax credits are awarded only to projects that are without
alternative means of funding. -

iI. COMMENT: The Housing Affordability Impact Analysis
statement states that it would impose an ingignificant impact on the
affordability and average cost of housing. This is false, as the impacts of
withholding tax credits from inclusionary projects, particularly those in
redevelopment plans and those included in settiements, would have a
devastating impact on land values and new home costs. Additionally, if
demand contimues and the supply is not created, then there are further
impacts on all housing in the State. :

New York City, one of the highest cost-burdened areas, has instilated
a poticy that has substantially increased the number of affordabie housing
units by creating incentive programs for developers to create inclusionaty
communities whereby those units are eligible for significant amounts of
subsidy. It scems New Jersey is doing the opposite and penalizing
‘developers creating inclusionary prajects. (1) o :

RESPONSE: The Agency disagrees that the Housing Affordability
Tmpact Analysis statement is false and that the Agency is withholding tax
credits from inclusionary projects. Inclusionary developments may
receive fax credits if the applicant.can conclusively demonstrate that the
market rate residential or comamercial units cannot internaliy subsidize the
affordable units, The proposed amendments simply ensure that the tax
credits allocated do not exceed the amount necessary to easure project
feasibility and that the Agency’s limited affordable housing resources
reach as many projects and municipalities as possible. )

12. COMMENT: Proposed NJ.AC. 5:80-33.5(b)} staies that “the
Agency shall make an initial presumption that the municipally approved
inghasionary zoning, in and of itself, creates a realistic opportunity for the
affordable units to be built and that such zoning is sufficient to support the
internal subsidization of the affordable units required to be built under the
fair share plan or the judgment of repose or compliance applicable to the
mumicipalsty in which the project is situated.” This presnmption cannot be
made wnless, a8 a ‘minimum measure, presumptive densities, as well
established by the conris, are achieved on the site. Additionally, the initial
prestmption can only be valid if there are not off-site or extraordinary

_development costs. Additionally, the initial presumption cannot be true
unfess the entire development is afforded relief from cost-generative
features and requirements. (1)

RESPONSE: The Agency disagrees with the commenter. Pursnarit to
the FHA 'a municipal fair share plan can only be approved upon a finding
that the plan creates a realistic opportunity for the provision of the
municipality’s fair share need. In this regard, in- addition to finding that
the plan is consistent with apphicable rules and not inconsistent with the
achievement of regional low-income housing needs, the approving entity
st detormine that the municipality has climinated ymnecessary housing
cost-gerierating features from its ordinances and rogulations and that the
affirmative measnres in the plan make achievement of the low- and
moderaie-income housing realisticdlly possible (see NLI.E.A. 52:27D-
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314). The Comncil reviewed fair share plans to make these determinations
and the courts have plans reviewed by court-appointed masters and hold
compliance hearings before entering a judgment of repose. Given this .
thorongh review process and the statutory reguirements, it is entirely
reasonable and appropriate for the Agency to make an initial presumption
that the inclusionary zoning included in any approved plan provides the
tequisite realistic opportunity for the production of affordable housing and
that cost-generating features have been eliminated Additionally, the
presumption is not absolute. N.J.A.C. 5:80-33.9(b)2 sets forth critetia by
which o overcome the initial presumption.

13, COMMENT: Tax credit equity is ofien anticipated and necessary
to subsidize any or all of the affordable units and especially any units built
in excess of 15 percent for rental and 20 percent for for-sale.

Courts have upheld and endorsed COAH regulations that provide for a
maxinmum sef aside of 15 percent for rental affordable honsing wnits and
20 percent for for-sale affordable units and have rejected COAH
regulations that provide for greater st asides. As in In re the Adoption of
NJAC 35:95 and 5:97 by COAH, the court recognized that an
inclusionary development with a 23-percemt set aside was not
economically feasible (invalidating COAH regulations for failure to
provide sefificient incentives for developers to construct inclusionary
development), The court further took “judicial notice of the fact that a
20% set aside requirement has been comsidered the norm in the
administration of the Moant Laurel doctrine and that experts in the field
have expressed skepticism whether developers will be metivated o
construet residential developments with affordable housing set-aside
requirements any higher than 20% ...” (citations pmitled)

RESPONSE: The Agency agrees that historically tax credits were
awarded for the affordable units in excess of the 15-percent or 20-percent
set aside. At N.1A.C. 5:80-33.9(b)2i, the proposed amendments provide
for the continuation of this practice, as they allow for tax credit equity “to
sobsidize any affordable mits fo be built in excess of the municipal
obligation.” Similarly, N.JAC. 5:80-339()3 requires that “[ajny
analysis submitted by the applicant shall expressly take into consideration
the possibility of & partial award of low-income housing tax credits
(LIHTC), taking into account the internal subsidy provided by the market
rate mits.” The Agency also observes that the copel’s recognition of a 15-
or 20-percent set aside as the norm further supports the establishment of
an initial presumption that the zoning is sufficient to infernally subsidize
the affordable units. - .

14, COMMENT: A change in “[eJeonomic cohditions” since approval
of the mumicipally approved inclusionary zoning could be the mere
contract to seil the land and develop homes. Typically, it is the landowner,
or seller, who agrees to- the inclusionary zoping without regard or
assumption as to the cost or impact of the set-aside. Additionally, there is
no statutory reference to changing economic conditions. (1 and 2)

RESPONSE: The proposed amendments at N.J.AC. 5:80-33.5(b)2i
provide am exception and allowance for changing economic conditions
and, thus, are to the benefit of a landowner or seller. This could resuli in
a greater need for tax credits if the market rate units no Jonger support
sufficient internal subsidization of the affordable units. Such economic
conditions are germane to an analysis of whether the need for tax credits
has been conclusively demonstrated, as required by the statute. | .

15. COMMENT: A municipality would never concede that the
approved zoning erronecusly determined that the internal subsidy would
be sufficient 1o susiain building the affordable units; it is the initial
presumption that is erroneons. (1) .

RESPONSE: The Agency assumes that the comment refors to
proposed  N.JA.C. 5:80-33.9(b)2iii, which allows an applicant to
overcome the presumption that municipally approved inclusionary
zoting, in and of itself, creates a realistic opportunity for affordable
‘housing to be built by demonstrating that the municipally approved zoning
made such determinations erronecusly. This amendment requires an
applicant to demonstrate that the municipality erred; it does not require
the municipality to concede any efrot. :

- 16, COMMENT: The Agency’s submission requireinents are oherous
and overextending. The State should accept a certification from the
mumicipal attorney’ that the project is or is mot inclusionary. If the
municipal attorney states that the project is inclusionary, then further steps
are warranted. Additionally, if an applicant affirmatively stutes that the

(CITE 51 N.JR. 1503)
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project is incinsionary, then the submission should be reduced to only the
analysis, (1}

RESPONSE: The Agency is not requestmg any infonmation over and
above that which was requested previously. Farthermore, deiegatmg this
task to a maltimde of municipal attorneys would lkely result in an
inconsistent application of the rule by entities or individuals that are not
uitimately responsible-for its implementation. Therefore, the Agency is
convinced that ensuring consistency tecuires that this determmauon be
made by the Agency, as the administrator of the program.

17. COMMENT: For an inclusionary project, much of the information

- required to be submitied under the notice of proposal is not available at
the time the tax credit elgibility determination is necessary. Since many
projects are go, no-go based on tax credit eligibility, the requirement to
subimit a site plan, infrastructure costs, municipal approvals, or reports and
appraisals may be premature. (1) .

RESPONSE: A fing! determination cannot be made until all required
documentation is submitied and evaluated. It is at the discretion of the
developer whether or not to advance an application that may be deemed
inclusionary after development work is completed. .

18. COMMENT: Requiring applicanis to submit spread shects with
“live” Excel sheets is excessive, and for some developers that information
may be proprietary and not available for dissemination cutside of the
corporation. (1) :

RESPONSE: In the inferest of consmtency, efﬁcxency, and timely
review, “live” Excel sheets were requested so formulas and calculations
could be easily evaluated. Requiring reviewers to manually enter data
would cause delays in the process and generate exiensive quesiions
regarding assumptions and inputs. It is at the discretion of the developer
whether to submit the imformaiion in workbooks that they deem

_proprietary; however, in order to determine a need for tax credits, financial
information for all affordable, market rate, and non-residential
components {as applicable) of the development must be submitted with
live caleuiations in Excel.

19. COMMENT: N.JS.A. 52:27D- 321 1 explicitly provides that any
nides of the Agency “shall” not reduce the full extent of credits permitted
to be allocated by Federal taw. There are currently no standards by which

“to determine whether an inclusionary project can internally subsidize the
affordable units. The notice of proposal requests feasibility analyses,
financial analyses, information on market conditions, and any other
pertinent information necessary to conduct the needs analysis; however,

the Agency provides no guidance as to how it might interpret and assign

weight-to such diverse information presented in various forms and
utilizing different assumptions. Because the proposéd amendments do niot
have clearly defined standards, the rules would conflict with Federal law
and, thus, also violate the FHA as amended by A500. (1 and 2)

RESPONSE: The Agency disagrees with the comment that there are
no clearly defined standards. As part of the evaluation process, financial
scenarios are assessed throngh pro-forma analyses of ammal cash flows,
The financial vigbility and attractiveness of these cash flows are evaluated
using a net present vahie (NPV) and infernal rate of retumn (IRR)
framework., The - atiractiveness of the development projects and
invesonent altematives varies based on market conditions, risk profiles,
and locations, Therefore, no single numeric standard can capture whether
a modeled retyrn is sufficiently attractive for development fo proceed.
Instead, expecied retums must be evalaated in light of market and project
conditions, Given the variability among projects and their deﬁmng
attributes, this cannot be reduced to a single mureric “{hyeshold,” but that
should not be mistaken for the absence of a standard. Pro forma analysis
using NPV and IRR is a standard method for analy zing real estate projects
and determining viability.

The Agency also disagrees with the comment that the proposed niles
conflict with Federal law. Section 42(m)(2)(a) of the Code provides: “The
housing credit dollar amount allocated to a project shall not exceed the
amount the housing credit agency determines is necessary for the financial
feasibility of the project and its viability as a qualified Jow-income
housing pro;ect throughout the credit period.” The Agency is responsible
for ensuring that low-income housing projects are not over-subsidized; to

that end; all sources and uses of finds are evaluated, including those

financial benefits that are granted by a municipality as a means for
producmg ms]us;onary affordable housing.

(CI,'I‘E 51 NJLR. 1504)
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20. COMMENT: Many mmnicipalities and/or developers in settling
declaratory judgment actions pursuant fo the procedure under Mount
Laure! IV pould not have anticipated this chamge m policy. For example,
settlement agreements have been executed providing for a 25-percent set
aside with the assumption that the project would require tax credits. This

‘initia} presumption that the mumicipalities are obligated to follow is

invalid on its face, both in ifs current and retroactive application. (2)
RESPONSE: The Ageucy disagrees with the comment. Given the

- statutory scheme for approving municipal fair share plans under the FHA,

it is reasonable for the Agency to assume that the Council or the court has
discharged its statutory duty and only approved a plan that provides a
realistic opportumity’ for the provision of the mmumnicipal fair share
obligation. Therefore, it is reasonable for the Agency to presume that any
inclusionary zoning, regardless of the low- and moderate-income set aside
percentages, included in an approved plan is-sufficient to internally
subsidize the affordable units. In the ¢ase of an approved set aside in
excess of 15 or 20 percent, a settlement agreement may. specifically
identify that tax credits are needed; that scenario (where tax credits are
nieeded for units in excess of the municipal obligation) Is anticipated under
the proposed amendments. Tn either case, if the internal subsidy is
determined to be insufficient, the Agency has included. provisions that
atlow an applicant to overcome the initial presumption and an applicant
can avail itself of those provisions to demonstrate that tax credits are
warranted,

21, COMMENT: Proposed N.JAC. 5:80-33. 9(b)2m states that the
third circumstance an applicant may prove fto overcome the initial
presumption is “the mumicipally approved zoning erroneously determined
that the internal subsidy would be sufficient to sustain building the
affordable units.” As stated previously, ne sophisticated analysis was
conducted to determine wheiher 2 municipality’s inclngionary zoning is

. sufficient to sustain building inclugionary projects. (2)

RESPONSE: The developer may simply demonsirate that the set-aside
‘built into the municipality”s inclusionary zoning is not snﬁiment to sustain
the pro;ect See also the Response to Comment 13,

Federal Standards Statement
Thc adopted amendments do not contain any standards or requirements
that exceed the standards or requirements imposed by apphcable Federal
law.

Fuli text of the adopnon folloves:

SUBCHAPTER 33. LOW INCOME HOUSING TAX CREDIT

QUALIFEED ALLOCATION PLAN

5 80-33 9  Volume cap credits

(@) (No change.)

(b) A mixed-income or mixed-use project that i is part of a municipal
fair share housing development plan or a court-approved judgment of
repose or compliance, inclading, but not limited to, developments that
have received a density bonug, may not receive volmne vap credits unless
the applicant can conclusively demonstrate that the market rate residentdal
or commercial units are unable to internally subsidize the affordable units
and fhe affordable wmits are developed contemporancously with fhe
commercial or market rate residential units. This subsection shall not be.
evaded by failing to apply all or any portion of the subsidy to the fow- or
moderate-income units, by diverting all or any portion of the subsidy to
other wses, or by using any other device in which all or any portion of the
subsidy is not used to benefit low- or moderate-income housing.

1. In determining whether an applcant has conclusively demonstrated
that the market rate residential or commercial units are unable o internally
subsidize the affordable units, the Agency shall make an initial
presumption that the municipally approved inclusionary zoning, in and of

. itself, creates a realistic opportunity for the affordable units to be built and

that such zoning is sufficient to support the internal subsidization of the
affordable units required to be built under the fair share plan or the
jndgment of repose or compliance applicable to the municipality in whxch
the project is sitnated.
2. The presumption’ set forth i, (b)l above may be overcome 1f the
applicant demonsrates, to the satisfaction of the Agency, the existence of
any one or more of the circumstances in (b)23, i, or iii below:
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i. Tax credit equity is necessary 10 subsidize any affordable units 4o be
built in excess of the municipai obligation;

ii. Boonomic conditions have changed since approval of the
municipally approved inclusionary zoning to such an extent that the
zomng, taking into account any density bonus awarded, no longer
supports sufficient internal subsidization to sustain construction of the
requisite affordable units; or

i, The municipally approved zoaing erroncously determined that the
internal subsidy wouid be suﬂ'lment to sustain building the affordable
units,

3.1t is the responsibility of the applicant to provide sufficient
documentation to support the existence of any of the circumstances in
{b)2i, i, or iii above. Any analysis submitted by the applicant shall
expressly take into consideration the possibility of a partial award of low-
income housing tax credits (LIHTC), taking into account the imternal
subsidy provided by the market-rate units.

4, The sponsors of all inclusionary developments seeking tax-credit
financing shall submit the information in this paragraph to ensble the
Agency to determine the need, if any, for tax credits. The Agency shall
determine the amount of tax credits, if any, to be awarded to a project as
part of the needs analysis required purseant to 26 1.5.C. § 42(m)(2).

i Basic development mformation, including, but not hmited fo, the
following:

(1Y Asiteplan for both the affordable and market-rate components, atd

(2) A timetable for the affordable and market-rate components, which
shall include the timing of any phased development and the availability of
units for rent or sale;

ii. A description and the documentation of any financial ties and/or
subgidies, including, but not limited to, the sale or transfer of land, shared
infrastrocture improvements, and financing, between the affordable and
market-rate components; '

iit. A description and the documentation of any business arrangements
regarding additional components of the market-rate development;

iv. Information on all market-rate components kinked to the affordable
component,

v. A description and the amount of all subsidy requests, including, birt
not limited to, the following:

(1) Any density bonus, payment in Heu of taxes (PILOT) agreement,
affordable housing trust fond contribution, State or Federal grant, and
low-income housing tax credit application; and

{2) Copies of any Form [0 submission(s) for the affordable component;

vi. Terms and conditions of the purchase of land and the current market
value of Tand proposed to be utilized in the development, including, but
not Timited to, the following:

(1) Documentation of any prior land purchase and/or current land
purchase agreement, including dafe(s) of sale, price, acreage parcel
boundaries, and any terms or conditions of sale; and

(2) An estimate of the current market value of the land, with
justification as to how the estimate was derived (for example, appraisal,
recent sale, sale of comparable parcéls of land, alternative uses, etc.);

vii, Documentation of muricipal approvals, including, but not limited
1o, the following:

(1) Fair Share Plan and/or judgment of repose or compliance applicable
to the municipality in which the praject is situated; )

(2) Local planning board approvals for the affordable units and any
associated market-rate or commercial nnits; and

{(3) Land use approvals for the affordable units and any associated
marketrate or commercial onits; .

viii. Information on market conditions in support of anticipsted
revenue levels, including, as applicable, comparable properties, market-
level pricing information, and market studies; ’

ix, A pro forma for both the market-rate and the affordable components
of the development, including, but not Emited o, the information in
(B)4x(1) through (4) below for both. All calculations are to be provided
electronically, with live Excel shects:

(1) Development costs;

(2) Development financing, including equity and/or loans, with
amounts and anticipated interest rates;

(3) Operating/sales costs; and
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(4) Anficipated revenue from rentals or sales, including ancillary
sources and/or wiit npgrades;

x. A feasibility analysis conducted by an independent third-party
skilled in market and financial analysis, certified to the Agency, and
inclading, but not limited fo, the information in (b)4x(1) through (3)
below. All calgulations are to be provided electronically, with live Excel
sheets: .

(1) The calculated internal rate of retum (IRR) for both the market-rate
project and the combined project, with and without the requested LIHTC,

(2 A narrative explanation, signed by the applicant, of the reason(s)
for the insufficiency of the combined project retwms absent the requested
LIHTC. The narrative shall explain the basis for the insufficiency and
shail be tied to the financial analysis; and

(3) Any other financial analyses used to support the narrative
explanation. -

(4) The feasibility analysis must reflect and be consistent with the pro
formas referenced at (b)dix above.

xi. The Agency reserves the right to request any additional information
from the applicant as deemed necessary to conduct the needs analysis.

{c) (No change.)

. 5:80-33.12 Application to a cycle/eligibility requirements

{(a) A mixed-income or mixed-use project that is part of a municipal
fair share houging development plan or a court-approved judgment of
repose or compliance, including, but not limited to, developments that
have received a density bonus, may not compete for tax credits (ceiling
tax credits), unless the applicant can conclusively demonstrate that the
market rate residential or commercial units are unable to internally
subsidize the affordable units and the affordable units are developed
contemporaneously with the commercial or market rate residential nmits.
This subsection shall not be evaded by failing to apply all or any portion

. of the subsidy to the low- or moderate-income umits, by diverting all or

any portion of the subsidy to other uses, or by using any other device by

-which ali or any portion of the subsidy is not used to benefit low- or
- moderate-income houging, For example; if' a site was originally zoned at

four units per acre and a rezoning resulted in six units per acre with a 20
percent set-aside for low- and/or moderate-income units, then the site
would be the recipient of a density bonus. If the developer Built at six

- market umils pet acre, subdivided a portion of the acreage and donated that

land to a for-profit or nouprofit developer, then the new owner may not
compete for ceiling tax credits if the market rate residential units were
able to subsidize the affordable umits. Alternatively, i on the same site the
mumber of Iow- and moderate-income uniis is increased without a
corresponding increase in density, then the additional affordable wnits
would be eligible to compete for ceiling tax credits. In determining
whether an applicant has conclusively demonsirated that the market rate
residential or commercial units are unable 1o mternsily subsidize the

" affordable wnits, the Agency shall apply the standards set forth atNJAC,

5:80-33.9(b)1 fhrough 4.
(B)-(c) (No change.)

NVIRONMENTAL PROTECTIO
- (a) |
WATER RESOBRCES MANAGEMEM
DIVISION OF WATER SUPPLY D GEOSCIENCE

Notice of Administrative Cl
Fee Schedule for Water &

temporary dewp#Ting permits, and water nse regisiratidg set forth in the
‘Water Sup # Allocation rules at N.JAC. 7:19-3.6. In adsqrdance with

foe Index (CPD), U.S. city average, all items, all wrban consmmers, 2
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